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EXECUTIVE SUMMARY

the ‘Directive’) sets out minimum rules for the conduct of takeover bids

involving shares admitted to trading on a regulated market established
in the European Union. It also seeks to provide an adequate level of protection
for shareholders throughout the Union by establishing a framework of
common principles and general requirements that member states must
transpose by means of more detailed rules in accordance with their national
systems and cultural contexts.!

D irective 2004/25/EC on takeover bids (the “Takeover Bids Directive” or

Art. 20 of the Directive provides that five years after the transposition
deadline, the European Commission shall examine the Directive “in the light of
the experience acquired in applying it and, if necessary, propose its revision”.

In the framework of this examination, the European Commission
decided to appoint an external adviser to produce a study assessing the
functioning of the Directive from a legal and economic perspective. The legal
review was conducted by Marccus Partners under the supervision of
Christophe Clerc (now managing director of the Paris office of Pinsent Masons
LLP) and Fabrice Demarigny (Chairman of Marccus Partners and Head of
Capital Markets at Mazars). The economic study was carried out by the
European Capital Markets Institute (ECMI), within the Centre for European
Policy Studies (CEPS) in Brussels, under the supervision of Diego Valiante
(Coordinator and Fellow) and Mirzha de Manuel (Researcher).

This book is an abridged version with additional commentary to the
original study prepared for the European Commission.2 It is structured in two
separate parts: i) a legal review and ii) an economic analysis.

The legal review considers a sample of twenty-two member states,

representing 99% of the EU’s total market capitalisation, while comparing the
EU legal framework with those of nine major countries abroad.? It also builds

1 Directive 2004/25/EC of the European Parliament and of the Council of 21 April 2004
on takeover bids, OJ L 142/12, 30.4.2004. The full text of the Directive can be found on
the website of EUR-Lex (http:/ /eurlex.europa.eu/en/index.htm).

2 The (original and unabridged) study by Marccus Partners and CEPS (2012) is
available on the website of the European Commission (http://ec.europa.eu/
internal_market/company/takeoverbids/index_en.htm).

3 The following EU member states are part of the sample: Austria, Belgium, Cyprus, the
Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary,

|1



ii | EXECUTIVE SUMMARY

on the results of a perception survey conducted within a broad sample of
stakeholders, including supervisors, stock exchanges, issuers, employee
representatives, associations, investors and intermediaries.*

The legal review finds that the Directive introduced no radical changes
but improved the coherence of the regulatory framework for takeovers in
Europe. The study monitors the implementation of the Directive in the sample
member states, with particular attention to those provisions exhibiting an
element of optionality - namely, Art. 9 on board neutrality and Art. 11 on the
breakthrough rule.

The legal review discusses the position of the Directive vis-a-vis the two
main corporate governance systems - shareholder-oriented (including the
‘shareholders’ primacy” system) and stakeholder-oriented (including the ‘team
production” system). It concludes that the Directive has taken a balanced view
that aims at protecting offerors, shareholders of offeree companies, offeree
companies and their employees. Thus, it has not adopted a single approach to
company defences, which remain largely subject to national laws. The
Directive has harmonised EU laws on a number of significant issues, however,
including mandatory bids, information, squeeze-outs and sell-outs. This has
been done efficiently, although there is room for clarification of some issues,
such as the available exemptions to mandatory bids. According to the survey
conducted within the study, most stakeholders have expressed general
satisfaction with the Directive, with the exception of employee representatives.

The economic study surveys the main academic literature on takeovers
bids and puts forward a theoretical framework and an empirical analysis of the
information asymmetries and incentives driving the behaviour of offerors,
offerees and other stakeholders.> From this perspective it discusses the
economic rationale for takeover regulation and the economic impact of the
Directive. It identifies and appraises market failures, including coordination
problems (free-riding, pressures-to-tender), agency costs and incentives related

Ireland, Italy, Luxembourg, the Netherlands, Poland, Portugal, Romania, Slovakia,
Spain, Sweden and the UK. Selected third countries are Australia, Canada, China,
Hong Kong, India, Japan, Russia, Switzerland and the US.

4 The perception study should be interpreted with some caution. As fewer takeover
bids have been launched since 2008, the experience of the various players may be
limited, particularly in some of the smaller EU member states. In addition, a number of
stakeholders are unlikely to be aware of whether the source of any particular regulation
is the Directive itself or national measures.

5 The empirical analysis is based on a rich dataset kindly provided by Thomson Reuters
SDC Platinum, available at http:/ /thomsonreuters.com/.
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to firm-specific investments. The study evaluates the Directive in its different
components and finds that similar takeover rules have different effects
depending on country-level and company-level characteristics - in particular
ownership and control concentration. It further elaborates on the trade-offs
affecting takeover regulation and the balance between individual short-term
interests and the long-term interests of stakeholders.

The empirical analysis finds that the Directive had a marginal impact on
the market for corporate control, in line with the legal review and given the
financial crisis. The analysis also provides early evidence of a negative impact
on incentives to launch a competing offer, as the Directive seems to have
increased takeover costs.

The economic study also considers the effects of the Directive on growth
and competitiveness and employment, based on the Global Competitiveness
Index of the World Economic Forum and employment data from the European
Monitoring Centre on Change, respectively. In these respects, the impacts
appear to be limited but broadly consistent with the “Europe 2020" agenda.

Following the publication of the study, the European Commission
delivered a report to the European Parliament and the Council (the
‘Commission Report’), notably calling for i) a clarification of the concept of
‘acting in concert’; ii) a review of the numerous national derogations to the
mandatory bid rule, including in particular the exemption for situations where
control has been acquired following a voluntary bid for all shares of the
company; and iii) further dialogue with employee" representatives with a view
to exploring possible future improvements to the rights of employees in
takeover situations.® The Commission Report does not, however, propose to
make compulsory the optional articles of the Directive.

To date, no legislative procedure has been initiated to review the
Directive. This study nonetheless constitutes a useful reference on takeover
regulation in the European Union and in an international context, with a
comprehensive assessment from a legal and economic perspective.

¢ The Commission Report, Application of Directive 2004/25/EC on takeover bids,
COM(2012) 347 final, Brussels (2012), is available on the Commission’s website
(http:/ /ec.europa.eu/internal_market/company/takeoverbids/index_en.htm).
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1. INTRODUCTION

1.1 History and adoption of the Directive

First steps. The Commission presented the first proposal for a directive
regulating takeover bids to the Council in 1989. This proposal called for far-
reaching harmonisation in the field, an approach that was inspired by the
favourable economic climate of the time. The proposal encountered significant
opposition from EU member states, in particular in relation to i) the mandatory
bid rule, and ii) the limitation of defensive measures. The Commission
presented a second proposal containing less detailed provisions to the Council
and the European Parliament in 1996.

Initial rejection. A compromise text was negotiated in a conciliation
procedure between the European Parliament and the Council, but the
European Parliament finally rejected the proposal in July 2001, as an equal
number of votes had been cast against and in favour of it. The vote was mainly
motivated by concerns related to i) the board neutrality rule (which provides
that the board should seek shareholder approval before taking defensive
actions), and ii) insufficient protection of employees.

Adoption. Following the rejection of the proposal, the Commission set up
a group of high-level business law experts who were tasked with resolving the
issues raised by the European Parliament. A third proposal was introduced on
2 October 2002. After a compromise was reached (the so-called ‘Portuguese
compromise’, see Box 1), the Directive was adopted on 2 April 2004 and
member states were required to transpose the Directive by 20 May 2006.

Box 1. The Portuguese compromise

In the years of negotiation that preceded the adoption of the Directive, one of
the most controversial proposed aspects of the Directive was whether to adopt
the board neutrality rule (Art. 9 of the Directive) and the breakthrough rule (Art.
11 of the Directive). These provisions were controversial because they crystallise
oppositions on the value of facilitating and frustrating takeovers. For the
Directive to be enacted, the member states eventually agreed to a compromise
suggested by Portugal, in late 2003. The compromise made was essentially to
make Arts. 9 and 11 of the Directive optional. That is, member states could opt
out of transposing the board neutrality or breakthrough rule, or both, but they
could not prevent individual companies from voluntarily opting in to the rules.
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This compromise made Arts. 9 and 11 of the Directive options for which
there are two levels of possible adoption: at the national level, and then at the
company level. Even if the breakthrough or board neutrality rule is adopted at
the national or company level, the Portuguese compromise further introduced a
third option: reciprocity. If a member state allowed for reciprocity, even if one or
both of the opt-in rules is adopted, a company still has the option not to apply
the rule when faced with an offeror who has not adopted the same rule.

1.2 The study

Scope and definitions. The study focuses on 22 member states (the ‘sample
countries’), which are Austria, Belgium, Cyprus, Czech Republic, Denmark,
Estonia, Finland, France, Germany, Greece, Hungary, Ireland, Italy,
Luxembourg, the Netherlands, Poland, Portugal, Romania, Slovakia, Spain,
Sweden and the UK. The sample countries represent 99% of the total EU
market capitalisation. Out of these sample countries, France, Germany, Italy,
Spain and the UK are referred to as ‘main EU jurisdictions’” and Austria,
Belgium, Cyprus, Czech Republic, Denmark, Estonia, Finland, Greece,
Hungary, Ireland, Luxembourg, the Netherlands, Poland, Portugal, Romania,
Slovakia and Sweden are referred to as ‘other EU jurisdictions’. The study also
proceeds with a comparison of the Directive’s legal framework with nine major
non-EU countries (the ‘major non-EU jurisdictions’), which are Australia,
Canada, China, Hong Kong, India, Japan, Russia, Switzerland and the US.

Perception study. In addition, a perception study has been conducted with
a sample of stakeholders (the ‘sample stakeholders’) including supervisors,
stock exchanges, issuers, employee representatives, other stakeholder
associations and investors and intermediaries. Within this last category, a
distinction can be made between retail investors, financial intermediaries and
institutional investors. The perception study included questionnaires and
interviews.

Limits to the perception study. The perception study should be interpreted
with some caution. As fewer takeover bids have been launched since 2008, the
experience of the various players may be limited, in particular in some of the
other EU jurisdictions. In addition, a number of stakeholders of the Directive
are likely to provide only limited views on the Directive for two reasons. The
first is that they may not have been involved in a significant number of
takeovers subject to the Directive and are likely to have considered the
takeover only from the perspective of either the offeror or the offeree. The
second is that they are unlikely to be aware of whether the source of any
particular regulation is the Directive itself or national measures (either to
transpose the Directive or which existed before the Directive was transposed).
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Review of the legal regimes. In each EU sample country and major non-EU
jurisdiction, a law firm was selected to provide a review of the corresponding
legal regime (Table 1). We would again like to thank all of these laws firms for
their joint efforts in contributing to this study.

Table 1. Law firms selected to review legal regimes, by country

Country Firm

EU countries
Austria Wolf Theiss
Belgium Eubelius
Cyprus Papaphilippou
Czech Republic Wolf Theiss
Denmark Accura
Estonia Raidla Lejins & Norcous
Finland Roschier
France Marccus Partners
Germany Marccus Partners
Greece Karatzas & Partners
Hungary Wolf Theiss
Ireland Arthur Cox
Italy Pavia e Ansaldo
Luxembourg PH Conac
Netherlands Houthoff Buruma
Poland Siemiatkowski & Davies
Portugal F Castelo Branco & Associados
Romania Wolf Theiss
Slovakia Wolf Theiss
Spain Gomez-Acebo & Pombo
Sweden Setterwalls
UK Reynolds Porter Chamberlain LLP

Non-EU countries

Australia Freehills

Canada Miller Thomson

China HHP

Hong Kong Cheng Wong Lam & Partners
India JSA Associates

Japan Nagashima Ohno & Tsunematsu
Russia Sameta Tax & Legal Consulting
Switzerland Homburger

Us McCarter & English

Source: Authors.
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1.3

The report from the Commission

Following the publication of the study, the European Commission delivered its
report (Application of Directive 2004/25/EC on takeover bids, European
Commission (2012), hereinafter the ‘Commission Report’).

The Commission Report, after review of the study, calls for
a clarification of the concept of ‘acting in concert’;

a review of the numerous national derogations to the mandatory bid
rule, including in particular the exemption applying to situations where
control has been acquired following a voluntary bid for all shares of the
company; and

further dialogue with employee representatives with a view to exploring
possible future improvements to the rights of employees in takeover
situations.

The Commission Report does not propose to make compulsory the

optional articles of the Directive (i.e. Art. 9 on board neutrality and Art. 11 on
the breakthrough rule).

1.4
1)

Twelve key results

The Directive has been transposed in all sample countries and no
substantial compliance issue has emerged, except in a limited number of
other EU jurisdictions or for a limited set of specific issues.

The transposition of the Directive has not led to major changes.
Regarding the legal framework in each member state, this is due to three
factors: in a number of countries, the Directive prescribed rules that had
been in existence for a long time (e.g. in the UK); in other countries,
changes were introduced in view of the future adoption of the Directive
(e.g. in Germany); and in several cases, the most important changes were
introduced in reaction to sensitive bids or the economic situation,
without there being a direct link with the Directive (e.g. Italy or
Hungary). Regarding the impact of the Directive on the frequency and
structure of bids, the 2008 crisis has rendered meaningful comparisons
almost impossible.

The Directive has, however, led to improvements (in view of its
objectives) that should not be underestimated: coordination in relation to
cross-border bids; general principles; disclosure; the mandatory bid rule;
squeeze-out and sell-out rules. A mapping of changes that were
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introduced after the transposition of the Directive, or in view of its
adoption, show that the legal system is more ‘shareholder-oriented’” as a
result.

The debates that led to the optionality of Arts. 9 and 11 of the Directive
have not faded away. There is no clear consensus on how to move on the
optionality and reciprocity issues and generally speaking, there seems to
be little appetite to change these rules. This appears to be stem from two
factors: at the national level, there seems to be both fear that there is
more to lose than to gain as a result of a possible change (this being true
for the main EU jurisdictions, notably the UK and Germany) and a need
to absorb new EU rules (for other EU jurisdictions for which the
transposition has led to significant changes); at the level of issuers along
with investors and intermediaries, the feelings regarding defences are
balanced. First, such defences are perceived as a way to increase bid
prices, but also as creating an increased risk that bids will fail. Second,
there is a general feeling that there are not many possibilities for board
defences and sufficient abilities to break through existing defences.
Regarding other barriers to takeovers, which are not addressed by the
Directive, such as pyramid structures and cross-shareholdings, there is
both a general desire to remove undue obstacles to bids and also a
question as to whether any measures in this respect would be efficient
and not counter-productive. Regarding other barriers, such as those that
may be derived from the uses of control-enhancing mechanisms, there is
no evidence that the conclusions reached in the ‘One Share-One Vote’8
study commissioned by the European Commission in 2007 should be
changed.

Legal and economic analysis shows the intrinsic contradiction between
the mandatory bid rule, which acts as an anti-takeover device, and the
board neutrality rule, breakthrough and squeeze-out rules, the purposes
of which are to facilitate bids. From a legal standpoint, the contradictions
may be reconciled if the Directive is viewed as intending to facilitate bids
(through the board neutrality and breakthrough rules) while protecting
the interests of minority shareholders (through the mandatory bid and
the sell-out rules).

7 Yet whether a system is more or less ‘shareholder-oriented” is subject to debate.

8 The study, by Shearman & Sterling et al. (2007), can be downloaded from the
European Commission’s website (http://ec.europa.eu/internal_market/company/
docs/shareholders/study/final_report_en.pdf).
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6)

10)

Economic analysis shows that there is no clear evidence that the
Directive promotes economic efficiency. From a theoretical standpoint,
free movement of capital is an element of overall economic efficiency,
under the conditions of rational behaviour, fully informed agents and
absence of transaction costs; however, these conditions are not always
met (e.g. acquisitions may be made for empire-building purposes,
shareholders are subject to the contradictory forces of free-riding
propensity and pressure-to-tender coercion, information may be missing
and transaction costs may be high for dispersed shareholders) and
acquisitions come with negative externalities (e.g. they create a
disincentive for firm-specific investment in human capital). As a result,
from an empirical standpoint, the evidence in the literature is mixed.
Takeovers can both increase or decrease shareholder value.

‘Corporate governance’ analysis shows that the Directive is based on two
different views of corporations: shareholder- or stakeholder-oriented.
This contradiction is summarised in the general principle set forth in Art.
3.1(c) of the Directive, which states that “an offeree company must act in
the interests of the company as a whole and must not deny the holders of
securities the opportunity to decide on the merits of the bid”.

Comparative analysis shows that three systems of corporate governance
co-exist and affect capital markets: a management-oriented system (such
as in the US), a shareholder-oriented system (such as in the UK) and a
blockholder-oriented system (such as in Continental Europe). Each
system should be assessed in light of its specificities regarding
shareholder structures (dispersed versus concentrated), legal framework
(protection of minority shareholders, employees and other stakeholders
and general corporate law regarding fiduciary duties and corporate
interest) and financial status (mature financial markets versus emerging
markets). Only a comprehensive analysis may prevent the pitfalls of
insufficiently tailored legal transplants.

Overall, there is a reasonable level of satisfaction among stakeholders
regarding the Directive: a majority of them considers it clear;
enforcement is not generally considered an issue; the allocation of
competences between supervisors has not raised practical issues; the
protection of minority shareholders is seen as having been enhanced by
the Directive; the disclosure regime is not contested and seems to be
essentially complied with; and the mandatory bid, squeeze-out and sell-
out regimes are, in substance, approved.

One category of stakeholders, the employees, is not satisfied with the
Directive. They generally view takeovers as creating high risks of lay-offs
and voluntary retirements at the level of the purchased company, an
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assessment that is shared by issuers and investors and intermediaries.
They see risks regarding working conditions and early retirements and
consider that the risks also exist at the level of the acquirer (an analysis
that is generally not shared by other stakeholders). In addition, they
consider that the consultation process is not organised in a satisfactory
manner and regret the absence of appropriate enforcement mechanisms
when offerors do not act in compliance with the intentions they stated
during the bid period.

The mandatory bid rule is perceived as effective, although there is some
debate regarding some of the (humerous) exemptions that exist, e.g.
exemptions for shareholders who act in concert without acquiring
shares, exemptions regarding certain corporate transactions (such as
capital increases) or benefiting certain entities (such as foundations).
Stakeholders do not perceive any significant issue regarding the
exemption for companies in financial distress, which is frequently used.
Price adjustment, although possible, seems to be rare in practice. The
frustrations seem to come from three areas: the definition of acting in
concert (viewed as potentially too broad by institutional investors), the
use of cash-settled derivatives to build up an interest in connection with
a takeover bid, and the propensity to try to obtain de facto control
through an interest remaining just below the threshold that triggers a
mandatory bid (e.g. a 29.9% interest). Some concern has also been raised
in connection with voluntary bids launched at a low price in order to get
slightly above the triggering threshold (e.g. 30%), which allows the
offeror to increase its stake in a second step without triggering a
mandatory bid.

The squeeze-out and sell-out rules are generally approved. The former is
frequently used while the latter seems a rare occurrence. The 90% and
95% thresholds are generally accepted, with a preference for the former,
in particular since a popular strategy with speculative investors seems to
be to acquire a 5% (or 10%) interest to block the squeeze-out and attempt
to negotiate a higher price with the offeror. Nevertheless, solutions exist
to limit this risk (such as the German “